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STATEMENT OF THE | SSUE

The issue is whether Village O dinance No. 01-08, which
regul ates sexually oriented businesses, is inconsistent with the
Principles for Guiding Devel opnent in the Florida Keys Area of
Critical State Concern, pursuant to Section 380.0552, Florida
St at ut es.

PRELI M NARY STATEMENT

By Final Order published June 29, 2001, Respondent
Department of Community Affairs determ ned that Village
O di nance No. 01-08, which allowed the establishment of certain
sexual |y oriented businesses within the Industrial Future Land
Use category, was consistent with the Village Conprehensive Pl an
and with the Principles for Guiding Devel opnent in the Florida
Keys Area of Critical State Concern, pursuant to Sections
380. 05(6) and (11) and 380.0552(9), Florida Statutes.

By Petition for Adm nistrative Proceedings filed July 18,
2001, Petitioner alleged that Village Odinance No. 01-08 woul d
require Petitioner to close its business or relinquish its right
to provide constitutionally protected entertai nnment. The
petition alleges that Petitioner has provided sexually
provocative entertai nnent for many years, featuring a band/act
known as "Big Dick and the Extenders." The band/act and
Petitioner have allegedly offered and all owed nudity during the

show for many years. However, in May 2001, Petitioner allegedly



suppl enented t he band/act with striptease dancing, and
Respondent |slanorada, Village of Islands, passed the subject
ordinance. Petitioner also alleges that, if it relocated to the
area required by the ordinance, Petitioner's sexually oriented
entertai nment would be within 100 feet of the Islanorada Seventh
Day Adventi st Church.

At the hearing, Petitioner called five wtnesses and
of fered into evidence eight exhibits: Petitioner Exhibits 1-8.
Respondent Departnent of Community Affairs called one w tness
and offered into evidence two exhibits: DCA Exhibits 1-2.
Respondent [|sl anorada, Village of Islands, called two w tnesses
and offered into evidence four exhibits: Village Exhibits 1-4.
The parties jointly offered into evidence two exhibits. All
exhibits were admtted except Petitioner Exhibit 8, which was
prof f er ed.

The parties did not order a transcript.

FI NDI NGS OF FACT

1. On June 14, 2001, Respondent |slanorada, Village of
I sl ands (Village), adopted Ordinance No. 01-08 (Ordinance). The
Ordi nance generally regulates the "l ocation and separation"” of
"sexual ly oriented businesses.” On June 19, 2001, Respondent
Departnent of Community Affairs (DCA) entered a final order
determ ning that the Ordinance is consistent with Section

380. 0552, Florida Statutes (Principles for CGuiding Devel opnent).



2. In particular, the Odinance applies to "regul ated

busi ness[es]." These are defined as "[s]exually oriented

bookstore[s]," "[s]exually oriented dom nati on/ subm ssi on

parlor[s],"” "[s]exually oriented mni notion picture

theater[s]," "[s]exually oriented notel[s]," "[s]exually

oriented notion picture theater[s,]" [e]ncounter studio/ nodeling
studio[s],"” and "[n]ude entertai nnent establishnent[s]."

3. The Ordinance defines a "[n]ude entertainnent
establishnment” as:

any establishnment which does or does not

of fer al coholic beverages for sale or
consunption but does feature nale or female
entertainers, performng partially clothed,
or conpletely nude, displayed in a setting,
stage, or cubicle within a business, which
has as its principal and incidental purpose
the offering for viewwng to adults of

per f ormances whi ch have as their dom nant or
primary thenme matters depicting, describing
or relating to "specified sexual activities"
or "specified anatom cal areas,"” as defined
bel ow.

4. The Ordinance defines "specified sexual activities" as:

(1) Human genitals in a state of sexua
stinmul ation, arousal, or tunescence; or

(2) Acts of human anilingus, bestiality,
buggery, cunnilingus, coprophagy,
coprophilia, fellatio, flagellation,
masochi sm masturbation, recrophili a,
pederasty, pedophilia, sadism
sadomasochi sm sexual intercourse or sodony;
or



(3)

Fondl i ng or other erotic touching of

human genital s, pubic region, buttock, anus,
or female breast; or

(4)

Excretory functions as part of or in

connection with the activities set forth in
subsections (1) through (3).

5. The Ordi nance defines "specified anatom cal areas" as:

(1)

cover ed:

(2)

Less than conpl ete and opaquely

(a) Human genitals and pubic region; or

(b) deavage of the human buttocks; or

(c) That portion of the human fenal e
breast enconpassed within an area
falling below the horizontal Iine
one woul d have to draw to intersect
a point imedi ately above the top of
the areola, including the areol a;
this definition shall include the
entire |l ower portion of the human
femal e breast, but shall not include
a portion of the cleavage of the
human femal e breast exhibited by a
dress,
bat hi ng suit or other wearing
apparel, provided the areola is not
SO0 exposed; and

turgid state,
opaquel y covered.

bl ouse, shirt, leotard,

Human nal e genitals in a discernible

even if conpletely and

6. The Ordi nance provides that "regul ated busi nesses" are

permtted within the Industrial "I" Future Land Use category,

subj ect to severa

restrictions. These restrictions include a

400- f oot setback fromthe property line of any property

designated on the future | and use map, zoned, or used for

resi denti al

pur poses;

or

a 100-f oot setback fromthe property



line of any property used for a place of worship, park, or

school .

7.

effective date, all |egal nonconform ng "regul at ed busi nesses

The Ordi nance requires that, wthin 90 days of the

shall conformto the provisions of the Ordinance, or the use

shal|l be term nated.

8.

The Ordi nance explains the | egislative intent

underlying its passage as foll ows:

9.

It is the intent and purpose of this

[ Ordinance] to regulate the |ocation and
separation of sexually oriented businesses,
referred to herein as "regul at ed

busi nesses, " which, because of their very
nature, are recogni zed as having serious

obj ecti onabl e operational characteristics,
particularly when they are | ocated near
properties designated, zoned or used for
residential purposes or used for places of
wor shi p, parks or schools, thereby having a
del eterious effect upon the adjacent areas.
Further, it is recognized that the |ocation
of even one regul ated busi ness near such an
area causes such deleterious effects on that
area. Special regulation of these

busi nesses is necessary to ensure that these
adverse effects will not contribute to the
bli ghting or downgradi ng of the surrounding
nei ghbor hood, as provi ded herein.

Petitioner operates a restaurant and ni ghtclub known as

Wody's in Islanbrada. Oiginally a roadhouse, Wody's has been

in business since 1987. During the tinme that it has been in

busi ness,

Wody's has offered adult entertai nment featuring the

band known as "Big Dick and the Extenders." Jack Snipes, the



large man who is the "Big Dick"” of "Big Dick and the Extenders,"
is a part owner of Wody's. The double entendre inplicit in the
name of the band exenplifies the sexual content that |aces the
band's show, which relies heavily on sexually explicit |anguage,
sexual props, and occasional baring of femal e breasts and nal e
and possi bly fenal e buttocks.

10. Historically, nost of the nudity was occasional,
| argel y spontaneous, and displayed by the crowd, rather than the
band or enpl oyees of Whody's (Mardi Gras-Style Nudity). In My
2001, Whody's abandoned Mardi G as-Style Nudity in favor of live
nude danci ng perfornmed by dancers hired by Wody's. The dancers
performed for the entire crowd or, for a tip, perfornmed for a
specific custonmer. However, Wody's allowed only dancing on the
stage or table and prohibited physical contact between any
dancer and any customner.

11. Wody's is unobtrusive, although it abuts U S. Route
AlA. Surrounding Wody's are restaurants, boat yards, marinas,
and stores. Wody's is not a notorious focal point of drug
activity or prostitution. To the contrary, M. Snipes and his
band have given freely of their tinme for charitabl e fundrai sing,
according to the pastor of a |local Methodist church. Sone
i sland residents view Wody's as an essential ingredient of
their conmmunity and woul d not require Wody's to relocate.

O her residents, such as those serving on the Village Council,



probably do not view Wody's as an essential ingredient of their
comunity and certainly would require Wody's to rel ocate.

12. Wody's is not presently in an Industrial future |and
use category. The two areas designated Industrial on
| sl anorada's future I and use map are on Pl antation Key and
conprise 24 acres, of which ten acres would be unavailable to a
regul at ed busi ness such as Wody's due to buffering
requiremnents.

13. DCA overcane all of Petitioner's objections to the
Ordi nance. Petitioner clainmed that the O dinance | acked
specificity, such as floor-area ratios. However, the O di nance
applies an overlay of a new permtted use--regul ated
busi nesses--in areas designated Industrial. Oher provisions of
t he conprehensive plan and | and devel opnment regul ati ons
governing land uses in Islanorada wll provide nore specific
gui del i nes concerning permtted | and uses, including regul ated
busi nesses.

14. Petitioner clainmed that Wody's woul d be forced by
econoni c necessity to relocate, if it had to revert to Mardi
Gras-Style Nudity and that Wody's could not find an
economcally viable site within the Industrial areas in
| sl anorada. DCA proved that these cl ains were ungrounded.
Petitioner claimed that the relocation of Wody's to an

| ndustrial area would take it out of the commercial area in



which it is presently located and place it in closer proximty
to a church, park, and school. However, DCA proved that this
relocation represented no nore than a potential for
inconpatibility of land uses. More inportantly, DCA proved that
this rel ocation produced no neani ngful inconsistency between the
Ordi nance and the conprehensive plan and | and devel opnent
regul ati ons governing |l and uses in Islanorada such that woul d

j eopardi ze |slanorada's planning capabilities.

15. The Ordinance is not inconsistent wwth the principle
of strengthening |Islanorada's capabilities for managi ng | and use
and devel opnent, so that the |ocal governnment may achieve these
obj ectives wi thout the ongoing designation of a critical area of
state concern. An inconsistency with this criterion of the
Principles for Quiding Devel opment nust be sufficiently
significant to jeopardize the ability of the |ocal governnent to
engage in effective land use planning so as to protect the
natural environnment of the Florida Keys. DCA has proved that
possi bl e i nconsi stencies, if any, between the O dinance and any
provi sion of the conprehensive plan or | and devel opnent
regul ati ons governing | and uses in |slanorada woul d be
i nsubstanti al .

16. The Ordinance is not inconsistent wwth the principle
of ensuring the maxi mumwel | -being of the Florida Keys and its

citizens through sound econom c devel opnent. Neither the



Ordi nance nor the di sappearance or relocation of Wody's and
"Big Dick and the Extenders” will have any neasurabl e i npact on
the econony of the Florida Keys.

17. The Ordinance is not inconsistent with the principle
of protecting the public health, safety, and welfare of the
citizens of the Florida Keys and naintain the Florida Keys as a
uni que Florida resource. Neither the Ordinance nor the
di sappearance or relocation of Wody's and "Big Dick and the
Ext enders” will have any neasurabl e i npact on the public health,
safety, and welfare of the citizens of the Florida Keys or the
mai nt enance of the Florida Keys as a unique Florida resource.

18. The Ordi nance and the di sappearance or relocation of
Wody's and "Big Dick and the Extenders"” will have no inpact
what soever on the natural resources and public facilities
typically within the scope of the Principles for QGuiding
Devel opnent .

CONCLUSI ONS OF LAW

19. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes.)

20. Islanorada questions Petitioner's standing. DCA
concedes in its proposed reconmmended order that Petitioner has

standi ng. However, the evidence linking Petitioner to Wody's

10



isonly inferential--in all likelihood not because such evi dence
woul d have been difficult to produce, but because Petitioner did
not realize that its standing was in issue in this case.

21. If DCA had failed to overcone any of Petitioner's
substantive clains, the Adm nistrative Law Judge woul d address
in detail Islanorada's argunents that standing in this case is
i ke subject-matter jurisdiction, which can, of course, be
raised at anytinme. |Islanorada relies on recent decisions, such

as Departnent of Revenue v. Daystar Farms, Inc., __ So. 2d __,

27 Fla. L. Weekly D124 (Fla. 5th Departnment of Conmunity Affairs

2002) and Grand Dunes, Ltd. v. Walton County, 714 So. 2d 473

(Fla. 1st DCA), rev. denied sub nom Edgewater Beach Omer's

Associ ation v. Gand Dunes, Ltd., 728 so. 2d 201 (Fla. 1998),

whi ch address wel | -devel oped factual records that establish
conclusively the status of the relief-seeking party and then
deternmine that the party lacks standing. In the nore recent
case, the relief-seeking party clearly did not pay the sales
tax, and the tax statute authorizes only the taxpayer to seek a
refund. In the other case, the relief-seeking party clearly was
not the devel oper, owner, or state |and planni ng agency, and the
devel opnent - of - regi onal -i npact statutes authorize only these
parties to appeal a devel opnent-of-regional -i npact order

22. Mre to the point is Putnam County Environnenta

Council, Inc., v. Board of County Comm ssioners of Putnam

11



County, 750 So. 2d 686 (Fla. 5th DCA 1999), in which the court
reversed a circuit court judgnment dism ssing a claimfor
st andi ng when, through no fault of the aggrieved party, it had
had no opportunity to develop a factual record in support of its
standing. |If Petitioner had proved any of its substantive
clainms, the Admnistrative Law Judge woul d have determn ned
whet her standing is |ike subject-matter jurisdiction in al
cases and, if so, reconvened the evidentiary hearing to all ow
the parties to develop fully the relationship between Petitioner
and Whody's, as the record already establishes that Wody's, if
a party, would be substantially affected by the final order
approvi ng the O di nance.
23. Section 380.05(6) inposes the burden of proof upon DCA
to prove the validity of its final order approving the
Or di nance.
24. Constituting the Principles for Guiding Devel opnent,

Section 380.0552(7) provides for the determ nation of
consi stency between plan anendnents and the foll ow ng
provi sions, as construed as a whol e:

(a) To strengthen | ocal governnment

capabilities for managi ng | and use and

devel opnent so that | ocal governnent is able

to achi eve these objectives w thout the

continuation of the area of critical state

concern designati on.

(b) To protect shoreline and marine
resources, including mangroves, coral reef

12



formati ons, seagrass beds, wetlands, fish
and wildlife, and their habitat.

(c) To protect upland resources, tropical
bi ol ogi cal conmmunities, freshwater wetl ands,
native tropical vegetation (for exanple,

har dwood hammocks and pi nel ands), dune

ri dges and beaches, wildlife, and their
habi t at .

(d) To ensure the maxi mnum wel | - bei ng of the
Florida Keys and its citizens through sound
econom ¢ devel opnent .

(e) To limt the adverse inpacts of
devel opnent on the quality of water
t hroughout the Florida Keys.

(f) To enhance natural scenic resources,
pronote the aesthetic benefits of the
natural environnment, and ensure that

devel opnment is conpatible with the unique
hi storic character of the Florida Keys.

(g) To protect the historical heritage of
t he Florida Keys.

(h) To protect the value, efficiency, cost-
effectiveness, and anortized life of
exi sting and proposed major public
i nvest nents, including:

1. The Florida Keys Agueduct and water
supply facilities;

2. Sewage collection and di sposa
facilities;

3. Solid waste collection and di sposal
facilities;

4. Key West Naval Air Station and ot her
mlitary facilities;

5. Transportation facilities;

6. Federal parks, wildlife refuges, and
mari ne sanctuari es;

7. State parks, recreation facilities,
aquatic preserves, and other publicly owned
properties;

13



8. City electric service and the Florida
Keys El ectric Co-op; and
9. Oher utilities, as appropri ate.

(i) Tolimt the adverse inpacts of public
i nvestnments on the environnental resources
of the Florida Keys.

(j) To nmake avail abl e adequat e affordabl e
housing for all sectors of the popul ati on of
the Florida Keys.

(k) To provide adequate alternatives for
the protection of public safety and welfare
in the event of a natural or manmade

di saster and for a postdisaster
reconstruction plan.

(I') To protect the public health, safety,
and welfare of the citizens of the Florida
Keys and maintain the Florida Keys as a
uni que Fl orida resource.
25. DCA has proved that its final order is valid in al

respects.

RECOMVENDATI ON

It is

RECOMMVENDED t hat the Departnent of Community Affairs enter
a final order determ ning that Islanorada O di nance No. 01-08 is
consistent with the Principles for Guiding Devel opnent, as set

forth in Section 380.0552(7), Florida Statutes.
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DONE AND ENTERED this 15th day of February, 2002, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of February, 2002.

COPI ES FURNI SHED

Steven M Sei bert, Secretary
Departnment of Community Affairs

2555 Shumard Cak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Cari L. Roth, General Counsel
Department of Community Affairs

2555 Shumard Gak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

Steven G Mason

Steven G Mason, P.A.
1643 Hillcrest Street
Ol ando, Florida 32803

Karen A. Brodeen, Assistant General Counse
Departnent of Comrunity Affairs

2555 Shunmard Gak Boul evard, Suite 315

Tal | ahassee, Florida 32399-2100

Dani el A. Wi ss

Wei ss Serota

2665 Sout h Bayshore Drive, Suite 420
Mam, Florida 33133
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.
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